the   federal   [sic]   usually  is   supposed

to know a  little  bit more what  they do.

So we  take   their word  quite  a bit.   (Tr.   139).

He and Superintendent Snow both acknowledged that the September 15 fall
which extended in the no. 4 entry would not have occurred with adequate
support (Tr. 119, 143).

Accordingly,   I  find   that   substantial  portions  of  the roof  in the no. 4
entry were  inadequately   supported   in violation of  the  cited  standard.     In
making  this   finding I  am not   unmindful  of respondent's  contention  that  the
inspector's  sole  concern with  the  roof in entry 4 was based upon a mistaken
belief that  the  entire   length  of  that  entry was   a designated  escapeway
(respondents brief  at   7).     I  agree   that   this was  a major  concern of  the
inspector,   and  that  the   inspector's  belief  in  that  regard was not borne out
by  the  record*     Respondent's   evidence  that   two  adequate escapeways  existed,
and  that   these  routes   included  only  a short   section  of  the no. 4 entry,   is
persuasive.     This   finding,   however,   goes  only  to  the  gravity of the
violation.     The  record  clearly  discloses   that   the  cited  entry was open  to
use by miners,   and  that work on  the belt  could have  proceeded at  any time.

I have  also  considered   the  contention  that   placement  of  additional
timbers  on a heaving  floor may   further weaken a roof.     The  argument   lacks
substantial merit   in that   witnesses   for both  parties  noted  that  props may
be  "pencilled" or  sharpened  to minimize this  effect.     Beyond  that,   I must
endorse   the  inspector's  view that   if  addition  of  timbers  proved  infeasible,
respondent was  obliged  to   turn  to more  elaborate  and expensive means of
protection,   such as  steel   arches.

Ill

We  now consider  the  question  of penalty.     Section 110(i)  of  the Act
requires   the Commission,   in penalty assessments,   to consider the size,
negligence,   prior history  and  good   faith  of  the  operator,   and  its  ability
to   continue  in business.

The   parties   stipulated  to  respondent's   large   size,   (507 employees  and
500,000  tons  of annual  coal  production);   and  that  the  imposition of the
proposed   penalty would not   impair  the mine's   ability to remain  in business
(Tr.  4),

From the  evidence  I must   conclude  that   the operator was  guilty of some
degree   of   fault.     Its  officials  were  aware  of  the  conditions upon which  the
inspector based his   conclusion  that   the  roof was  dangerous.     Since his
conclusion was   found valid,   it   follows   that   respondent  should have known of
the hazard and violation.     It  was   therefore negligent.    On balance,   I find
the  degree of negligence  to be moderate.

No   specific  evidence   of respondent's  prior history of violation was
adduced beyond  the  two  prior  orders  or  citations  upon which  the present
withdrawal  order was  based.     Given  the mine's  considerable  size,   its prior
history  cannot be  said  to warrant  heavy penalty consideration.
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